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Before the 

Federal Communications Commission 

Washington, DC  20554 

 

In the Matter of    ) 

      )  

Request for Waiver and Review of a  )  

Decision of the    )  

Wireline Competition Bureau by  ) 

      )  

Asbury Park Public Library,   )  SLD File No. 229937 

Asbury Park, New Jersey   ) 

      )  

Schools and Libraries Universal Service  )  CC Docket No. 02-6 

Support Mechanism    ) 

 

APPLICATION FOR WAIVER AND REVIEW 

 Pursuant to Commission’s rules, 47 C.F.R. § 1.115, the Asbury Park Public Library 

(hereinafter Library) hereby requests Commission review of a denial of  a request for review by 

the Wireline Competition Bureau in an order, DA 17-796, released August 30, 2017  Streamlined 

Resolution of Requests Related to Actions by the Universal Service Administrative Company, at 

page 4.   This order, DA 17-796, disposed of 54 requests of various types of which 50 were filed 

in 2017, one each in 2016 and 2012, and our review which was filed in 2007. The extremely long 

time from filing until denial here is but one of the matters of concern for the Library about the 

handling of this request by USAC and the Wireline Competition Bureau. We wish to review the 

chronology of this appeal and the original Form 470 at issue, and also offer recently discovered 

mitigating information and documentation that we believe supports our claim that no rule 

violations occurred.  Petitioner’s identification and contact information in addition to the ECFS 

Filing Detail is as follows: Billed Entity No. (BEN) 122972, FCC Registration No. 001181125, 

telephone number (732) 774-4221, fax number (732) 988-6101. 
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APPLICATION AT ISSUE AND CHRONOLOGY 

 The document in question is the Form 470 (474750000309146) associated with Form 471 

Application 229937 and Funding Request No. (FRN) 534428 providing funds to service provider 

Networks & More (SPIN 143004355) for service category “internal connections” in the amount 

originally committed of $22,880.04,  in E-Rate Year 4,  07/01/2001-06/30/2002.  

 Over four years later, on November 2, 2006, we received a COMAD letter (Appendix 1 

– 4 pgs.)  stating, “that this funding commitment must be rescinded in full”. The reason given 

was: 

“During the course of review it was determined that the service provider contact information 

appeared on the cited Form 470. When the Service Provider, Networks and More, Inc., 

participated in the preparation of the cited Form 470 (Application Number: 474750000309146) 

the Form 470 becomes tainted…If the applicant has posted a Form 470 that contains contact 

information for a service provider that participates in the competitive bidding process, the 

applicant has violated this requirement, and the FCC rules consider this Form 470 to be tainted.” 

 The library filed an appeal of the COMAD letter on December 21, 2006  (Appendix 2 – 

3 pgs.) categorically stating that the Form 470 (Appendix 3 – 5 pgs.) was prima facie evidence 

that USAC’s assertion that there was a rule violation was egregiously in error, in that Block 6a of 

the form listed  the library and its director as the contact person and recipient of bids; optional 

contact information can also be placed in Block 11 but is blank on this form. 
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 The library’s appeal was denied by the USAC Administrator on March 2, 2007 

(Appendix 4 – 2 pgs.).  The fact that USAC’s claim about service provider contact information 

being on the Form 470 was rebutted by the Form itself was not referred to, as other new claims 

were made to support a denial such as, inter alia:  

“… it was determined that the establishing Form 470 Number 474750000309146 for this request 

was submitted from an IP Address that Networks and More, Inc. used to submit a service 

provider invoice to USAC. Networks and More, Inc. was selected as a vendor for this FRN. 

Additionally, it was determined that the cited establishing Form 470 displays striking similarities 

with the Form 470 service, Item 12 and Item 13 description, which implies service provider 

involvement in the bidding process.” 

We were unable to get further details about the new charges made by USAC in their denial and 

their use of and reference to “pattern service” and their obvious use of “pattern analysis” to 

support the conclusions they reached about our Form 470 were, as we now know were 

prejudicial to our efforts. 

 The library then filed in April 2007 a request for review of USAC’s March 2007 denial 

(Appendix 5 – 5 pgs.)  Please note that Appendices 1-4  supra were included in our April 2007 

filing and are not included a second time here in this filing.  This is the request that was finally 

denied by the WCB in their Order DA 17-796. 
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LIBRARY AND VENDOR RELATIONSHIP 

The Asbury Park Public Library has participated in and greatly benefited from the E-Rate 

program from its inception to the present, and has received funding in every year.  Our 

relationship with Networks & More (hereinafter N&M) began in 1997 when they were hired by 

the New Jersey Natural Gas Co., our local gas utility, to help plan and implement a technology 

assistance project which came to be known as “Libraries Online” whereby NJNG offered 

funding and technical assistance to a group of six small and medium-sized independent (i.e. not 

part of the county system) libraries to install computer networks to provide internet access and 

computer access to their clientele.  Asbury Park was selected to be the first library and the 

prototype for the project. NJNG was aware that the new e-rate program would soon be 

operational and could be a source of funding for its library projects and for this reason hired 

N&M to assist with securing funding from the new program.  Libraries Online was a 

collaboration between NJNG engineering and technical personnel, N&M staff, and library  

employees and trustees. Libraries Online was funded by e-rate funds, NJNG corporate donations, 

funds from a N.J. State Library Technology Bond grant program and some library budget 

support. N&M aided the project by coordinating the various funding sources, obtaining 

maximum e-rate assistance, and handling the bidding and contracting work. N&M deserves great 

credit for being able to negotiate the difficult application processes that characterized the early 

years of the e-rate program and secure funding to support NJNG’s project.  New Jersey Natural 

Gas employees worked closely with vendor N&M as well as the library resulting in a three-way 

relationship that makes the situation in this case more complex than normal.  The company 

employed N&M as a consultant to assist with the implementation of their “Libraries Online” 

project as described above. 
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In year 1 (1/1/1998 – 6/30/1999)   and year 2 (7/1/1999 – 6/30/2000)  our records indicate 

that N&M prepared and filed the 470 and 471 forms and all other paperwork associated with e-

rate for the Asbury Park Public Library. They were listed as contacts on the forms for those 

years. N&M were at no time employed by the library as e-rate consultants, hired to handle 

paperwork as they were by clients such as school districts. All of the work they did as e-rate 

consultants, including filing forms for this library, was performed as contractors for NJNG who 

paid them for these services.  The Asbury Park School District and library are still in the 90% 

discount category, and financial conditions are somewhat improved over a decade ago, but at the 

time the library realized that it would not be able to afford the expense of having an e-rate 

consultant help with e-rate matters and took steps to have staff learn how to handle applications 

in-house. Thus in year 3 (7/1/2000 – 6/30/2001) the library prepared Form 470 and 471 and 

appears as the contact for bidders on them. Also in year 4 (7/1/2001 – 6/30/2002) the year at 

issue in the 2007 appeal, the library is listed as contact on all forms which were prepared by the 

library. For part of the time during years 1-4, N&M also performed network maintenance for the 

library as a vendor but by year 5 the library sought less expensive maintenance services and no 

longer used N&M. Also as the Libraries Online project moved on to other participants NJNG no 

longer funded this library.   Thus our four year association with N&M was characterized by a 

transition from them doing all e-rate work to us taking over at the end of the period.  One claim 

made by USAC was that our forms were being filed from N&M’s IP address, even though we 

were the contact on the forms. Since they were still working for NJNG it is possible that they 

filed forms we prepared and may have also separately mailed. What we believe is important is 

that N&M in our case was not employed by us as an e-rate consultant to fill out forms who then 
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also got funding as a vendor doing network maintenance. They did do network maintenance but 

secured the contract through proper procedures. 

COMPETITIVE BIDDING ISSUES 

USAC determined that the competitive bidding process was “tainted’ because of vendor 

involvement in the preparation of the relevant Form 470. As mentioned previously the initial 

claim that the vendor was listed as contact on the form was shown to be mistaken. One of the 

other findings cited as evidence of vendor involvement were the results of a “pattern analysis”. 

We attempted to get more specific information about what their “pattern analysis” revealed about 

our application and have an opportunity to respond. We refer to what the FCC has said about this 

practice in Academy of Careers and Technologies, San Antonio, TX et al, CC Docket No.02-6 

FCC 06-55, May 19, 2006: 

“…when USAC suspects that a service provider has improperly participated in an 

applicant’s bidding process due to the results of its “pattern analysis” procedure, it is incumbent 

on USAC to conduct further investigation and analysis prior to denying funding. Specifically, 

USAC should review these applications fully, and should not issue summary of denials requests 

for funding solely because applications contain similar language. If an entity is able to 

demonstrate that it fully complied with all program rules and did not, for example, violate the 

Commission’s competitive bidding rules, then USAC should not deny funding on the basis of the 

“pattern analysis” procedure.”  

USAC did not conduct further analysis or give the library an opportunity to respond to 

the pattern analysis findings. We found that another neighboring library participant in Libraries 

Online, which N&M also assisted and was given an opportunity to provide a detailed response to 
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a “pattern analysis” charge.  The Long Branch Public Library was provided an opportunity to 

complete a Special Compliance Information Request for FY 2002  which they received from 

USAC December 8, 2008 and filed January 26, 2009, which submission ran to 13 pages 

(Appendix 6 – 13 pgs.).  We were not offered an opportunity to fill out a PAIR form (Pattern 

Analysis Information Request) as Long Branch was given.  Our responses would likely be quite 

different but the PAIR form provides a way to give detailed and nuanced answers that could 

affect a final determination as to whether there was a rule violation or not.   

As to the actual facts surrounding the competitive bidding process related to the Form 

470 in question we are able to state: (1) the library was listed as the contact on the Form and no 

prospective bidder could have ascertained whether or not there was any assistance or 

involvement of a third party in the preparation of the form (if we accept USAC’s claim that there 

was);  (2) there were no inquiries by prospective bidders and no contacts with the library about 

the item being offered for bid; (3) the library unsuccessfully solicited bids in an attempt to obtain 

a lower price for the service; (4)  it was at that time a common problem that no bids would be 

placed for items on our 470’s, especially for network maintenance; (5) many vendors told us they 

did not want to go to the trouble to obtain SPIN numbers and register with USAC; (6) many 

vendors would not participate when told that they would have to file for the 90% share of the 

invoice from e-rate, who at that time were very slow to process payments; (7) the Forms were 

posted in full compliance of the rules.   Thus, in fact, the competitive bidding process was open, 

fair, and certainly not tainted even if the charge of service provider involvement was true. In 

addition the library states the following with regard to the competitive bidding process as it 

relates to the Form 470 at issue: 

  (1) Library complied with all FCC competitive bidding rules and requirements 
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  (2) Form 470 was timely filed and remained posted a minimum of 28 days 

(3) Any inquiries from potential bidders would have been received by the 

director, as contact person, at the library address 

(4) The evaluation of bids and awarding of contracts was completely in the 

control of, and in the hands of, the library who solely made these decisions 

(5) The library did not delegate any competitive evaluation role to any other 

person or agency 

(6) The library did not abdicate control over any aspect of the application process 

to any other person or agency 

  (7) The relationship that existed between the vendor and applicant did not unfairly 

  influence the outcome of the competitive bidding process 

(8) Cognizant of the existing involvement with a vendor the library made a 

special effort to establish and maintain an arms-length relationship with said 

vendor to insure a fair, open, and competitive bidding process. 

WAIVER REQUEST 

The City of Asbury Park remains one of the poorest municipalities in New Jersey and 

the library, being totally funded by municipal budget appropriations, is affected by the  

financial hardships of the municipality, and consequently depends greatly on funding 

assistance such as e-rate.  In the 20-years of participation in the program all of the funds 

received have been expended responsibly and have been essential to providing residents of 
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the city with internet access and other computer based services. If USAC prevails and the 

library is forced to refund money that was spent properly for the purposes received it will be 

a great hardship to the library and perhaps lead to the termination of services to a population 

that has a large percentage of residents that look to the library for their access to the internet. 

Thus if USAC insists that a there was a rule violation despite the complicating and mitigating 

circumstances cited we request a waiver of the rule in the interest of fairness and to prevent 

unnecessary hardship on behalf of the patrons of the Asbury Park Public Library. To that 

effect we quote from the Bishop Perry Order: 

“… we note that our waiver standard allows us to consider hardship when analyzing whether 

particular facts meet the standard. We find here that denial of funding in this case would 

inflict undue hardship on the applicant. Notably, at this time, there is no evidence of waste, 

fraud or abuse, misuse of funds or a failure to adhere to core program requirements. 

Furthermore, we find that in this case, the applicant has demonstrated that rigid compliance 

with USAC’s application procedure does not further the purposes of section 245(h) or serve 

the public interest… The Commission may waive any provision of its rules on its own 

motion and for good cause shown.
 
(47 C.F.R. §1.3)

 
 A rule may be waived where the 

particular facts make strict compliance inconsistent with the public interest. (Northeast 

Cellular Telephone Co. v. FCC, 897 F.2d 1164, 1166 (D.C. Cir. 1990) (Northeast Cellular) 

In addition, the Commission may take into account considerations of hardship, equity, or 

more effective implementation of overall policy on an individual basis. (WAIT Radio v. FCC, 

418 F.2d 1153, 1157 (D.C. Cri. 1969), affirmed by WAIT Radio v. FCC, 459 F.2d 1203 (D.C. 

Cir. 1972), cert. denied, 409 U.S. 1027 (1972) In sum, waiver is appropriate if special 

circumstances warrant a deviation from the general rule, and such deviation would better 



10 
 

serve the public interest than strict adherence to the general rule. (Northeast Cellular, 897 

F.2d at 1166)” 

RELIEF SOUGHT BY LIBRARY 

 The most direct and satisfying relief would be to have the FCC reconsider the first appeal 

we filed in 2006, wherein we refuted the claim by USAC that service provider contact 

information  appeared in Blocks 6a and 11 on the Form 470 at issue by simply providing a copy 

of the Form,  accept our explanation and reverse USAC’s denial of funding for FRN 534428. 

  If the additional circumstantial and incidental information that USAC cited to support its 

claim of service provider involvement in the bidding process is found to be persuasive, we would 

ask that information provided herein about the library’s complex and nuanced relationship with 

vendor  N & M, and the clear and compelling evidence that the competitive bidding process was 

in no way compromised or “tainted” , be considered sufficiently mitigating to support a waiver 

of the rule and a reversal of the denial of funding.   

 

 

September 25, 2017 
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